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CLAYTON T. BENNETT, JR., 
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Appeal from the United States District Court 
for the District of Columbia Circuit 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED* 


WHETHER THE TRIAL COURT ERRED IN REFUSING TO DISMISS 
THE CASE ON THE GROUNDS OF ILLEGAL SEARCH INCIDENT | 
TO ILLEGAL ARREST. 


WHETHER THE TRIAL COURT ERRED IN REFUSING TO SUPPRESS — 
EVIDENCE WHICH WAS THE PRODUCT OF ILLEGAL SEARCH AND 
SEIZURE UNDER THE FOURTH AMENDMENT TO THE UNITED | 
STATES CONSTITUTION. 


* This case has never been before the United States Court of Appeals for the District 
of Columbia Circuit with this or any other title. 


WHETHER THE TRIAL COURT ERRED IN DENYING APPELLANT'S 
REQUEST TO'OFFER TESTIMONY PERTAINING TO THE CREDI- 
BILITY OF THE GOVERNMENT’S CHIEF WITNESSES, THEREBY 
PREJUDICIALLY ENHANCING THE CASE PUT FORTH BY THE 
GOVERNMENT. 


WHETHER THE TRIAL COURT ERRED IN DENYING APPELLANT’S 
MOTION FOR JUDGMENT OF ACQUITTAL FOR FAILURE BY THE 
GOVERNMENT TO PROVE ACTUAL OR CONSTRUCTIVE POSSES- 
SION BY THE APPELLANT OF THE CONTRABAND IN QUESTION. 


REFERENCES AND RULINGS 


On the 10th day of January, 1969, the District of Columbia Court of 
General Sessions found probable cause to hold the Appellant for the Grand 
Jury. A two- (2) Count indictment was handed down charging that: 


IL Appellant “purchased, dispensed and distributed not in the origi- 
nal stamped package and not from the original stamped package, a narcotic 
drug. . .” [under 26 U.S.C., Sec. 4704(a)], and 


Il. Appellant “received, concealed and facilitated the concealment of 
a narcotic drug . . .” [under 21 U.S.C., Sec. 174]. 


On the 29th day of July, 1969, the United States District Court for the 
District of Columbia denied a Motion to Suppress Evidence. On the 31st day 
of July, 1969, that same Court declared a mistrial due to the inability of the 
jury to bring back a unanimous verdict. A retrial was held on the 12th day 
of November, 1969, at which time the Jury found the Appellant guilty of 
both Counts I and II of the indictment. 


STATEMENT OF THE CASE 


Appellant was arrested at about 11:10 A.M. on December 20th, 1968, 


on suspicion of possessing contraband narcotics. 


Prior to the trial, Appellant by Motion sought to suppress evidence. A 
hearing regarding this Motion was continued to the date of trial (T-4). 1 | This 
Motion was denied (1-73, 74), renewed, and again denied at the end of the 
first trial (T-259). At the termination of the Government’s case, Appel- 
lant, by Motion, sought a judgment of acquittal due to the unlawful circum- 
stance of his arrest (T-200). After denial, this Motion was renewed at the 
end of Appellant’s case (T-259). On retrial, the Court did not permit the 
jury to hear testimony relating to circumstances which occurred prior to the 
apprehension of Appellant. This exclusion was objected to by the Appellant 
on the grounds that it was unduly restrictive (T. II-43, 44, 45). Appellant’ s 
Motion to Suppress Evidence on Fourth Amendment grounds was once again 
renewed and denied at the secend trial (T. II-75), as was.his Motion for; Judg- 
ment of Acquittal (T. II-90). 


The Appellant was first sighted on the date of arrest at 10:40 AM. by 
Officers Newman and Romeris. In January, 1969, Officer Newman testified 
that the Appellant remained alone until 11:00 A.M., at which time he was 
joined by a second individual (P.H.-5). In July 1969, both officers testified 
that the Appellant was in the company of the second individual at the initial 
sighting at 10:40 A.M. (Newman: T-6, 9, 12, 100, 140. Romeris: | T-28, 
174). On being confronted with this conflicting testimony, Officer Newman 
could not recall which version was correct (T-125), and admitted that he was 
generally confused as to the issue (T-153). Testimony by the Appellant seemed 
to support the earlier version as stated above (T-237); that the incident was 
fresher in the mind of Officer Newman in January was admitted by the Offi- 
cer himself (T-154). On retrial, the Government conceded that Appellant was 
alone when originally sighted by the Officers (T. II-12). 


1 Citing of testimony from the transcripts shall be as follows: 


PH. — Preliminary hearing — Janaury 10, 1969. 
T. — Hearing on Motion to Suppress and Trial — July 29-31, 1969. 
T. 11 — Retrial — November 12, 1969. 


During the period of observation, several alleged actions by the Appellant 
were said to be resporisible for arousing the suspicions of the Officers. Appel- 
lant was said’ to be “hanging around,” looking up and down the street, step- 
ping in and out of doorways (P.H.-6), and speaking to the second individual 
in unusually close proximity (T-40). The Government’s witnesses, however, 
were unable to agree as to whether Appellants remained at one doorway (T- 
38) or varied their movements among various doorways (T-9); a conflict of 
testimony which did not go unrecognized by the Court (T-61). Appellant 
also allegedly made some sort of a hip movement which was a “tip-off” as 
to the proximity of passing plainclothesmen (P.H.-6). Appellant admittedly 


made no response, however, to the repeated passes by the scout car. Officer 


Newman made either one or two calls into the station prior to the apprehen- 


sion of Appellant. At one point he testified that he had made no mention 

of his suspicions regarding Appellant (T-15), though at another time he testi- 
fied that he had requested the presence of plainclothesmen to better observe 
the actions of Appellant (P.H.-6, T-118). The confusion was increased when 
Officer Newman later decided that he had, indeed, made two calls back to 
the station (T-116, 118, 120, 144), though he could not recall which call 

was for aid (T-121). ‘'As to their alleged suspicion, Officer Newman testified 
that the Officers were suspicious of no criminal activity in particular (T-129). 


At approximately 11:10 A.M., the Officers pulled alongside of Appellant 
(P.H.-7), supposedly to check his identification and ask why he was “hanging 
around” (T-19). The Officers testified that they asked Appellant if he would 
“like to have a seat in the scout car,” in order to ask him a few questions 
(T-7, 17, 34, 170. T: II-26, 33, 52, 58). Appellant testified, to the contrary, 
that he was ordered, not invited, to “get in” the scout car (T-49. T. II-79). 
Appellant passively complied with this request. The Officers testified that 
prior to entering the automobile, Appellant reached with his right hand into 
the right pocket of his overcoat (P.H.-12), at which time Officer Newman tes- 
tified to having seen part of a bottle protruding from the hand of the Appel- 
lant (T-113). It was further asserted that Appellant opened the car door with 


the same hand (P.H-11. T-7). The bottle was gone from the hand of Appel- 
lant after he entered the scout car (P.H.-13. T. I-27), and was alleged to have 
been dropped by the Appellant (T-114). Officer Newman then ordered. his 
partner to retrieve the bottle, which he admittedly did not actually see leave 
the hand of the Appellant (T-156. T. II-37). The bottle was of greenish plas- 
tic, two to three inches long (P.H.-16). The bottle was handled by both Offi- 
cers (T. II-63); no fingerprint investigation was attempted at any time (T-15 
T. II-103). The arresting Officers testified to the effect that Appellant had 
said a lady threw the bottle at him (T-186), though Appellant denied ever hav- 
ing made such a statement (T-251). The intersection at which apprehension 
occurred was both crowded (T-160) and noisy, due to the volume of traffic 
and the fact that it was only five days before Christmas (P.H.-15). No at- 
tempt was made by the Officers to investigate the veracity of the statement 
they attributed to Appellant regarding the fact that the bottle in question had 
been thrown at him. In fact, the Government appeared to be quite willing to 
overlook this alleged utterance entirely (T. II-90). Appellant was informed 
that he was under arrest immediately after the retrieving of the bottle of sus- 
pected contraband (T-8, 107, 115, 251). Appellant testified, however, that he 
understood himself to be under arrest when told to “get in” (T-50). Officer 
Newman testified that asking Appellant to get in the car was not necessary at 
that time (T-127), but that he viewed his vehicle as his “office on wheels” 
(T-127). 


ARGUMENT 


I. THE TRIAL COURT ERRED IN REFUSING TO DISMISS THE 
CASE ON THE GROUNDS OF ILLEGAL SEARCH INCIDENT 
TO ILLEGAL ARREST. 


In considering the Appellant’s contentions regarding the illegality of his 


arrest, several factors must be taken into consideration. Basic to this exami- 
nation is a determination as to the existence of probable cause so as to justify 


any arrest in the case at Bar. Granting the existence of probable cause, it 


must be established that such could be shown to exist at the moment of ar- 
rest. Finally, it must be deduced at precisely what time the arrest actually 
took place. In the course of this discussion it shall be shown that: 


1. At the time arrest, in fact, occurred there was no probable cause, 


and 
2. The grounds for any probable cause at all are precarious at best. 


The requirement of probable cause antecedent to actual arrest is most 
definite. Mallory v. U.S., 354 U.S. 449, 1 L.Ed 2d 1479, 77 S. Ct. 1356 
(1957). The Court provided a definition of probable cause in Brinegar v. U.S., 
338 U.S. 160, 93 L.Ed 1879, 69 S. Ct. 1302 (1949): 


“Probable cause exists where the facts and circum- 
stances within their [the officers] knowledge, and to 
which they had reasonably trustworthy information, 
[are] sufficient in themselves to warrant a man of rea- 
sonable caution in the belief that an offense has been 
or is being committed.” (338 U.S. at 175, 176). 


Particularly in the case of a warrantless arrest, probable cause must be the con- 
stitutional criterion by which legality is measured. Pendergast v. U.S., 135 App.D.C. 
20, 416 F.2d 776 (1969). In every case, probable cause is a question of law. 
Newyahr v. U.S., 85 App. D.C. 384, 177 F.2d 658 (1949). In the words of 
The Honorable J. Skelly Wright, speaking for this Court: 


“Probable cause is a plastic concept whose existence 
depends on 'the facts and circumstances of the particular 


” 


case. 


Bailey v. U.S., 128 App. D.C. 354, 389 F.2d 305 (1967). Bearing this stipu- 


lation in mind, let us now turn to the facts in the case at Bar. 


At the preliminary hearing, one Officer Newman, elicited the following 
as one ground for his suspicion of the Appellant: 


“Mr. Bennett arose my suspicion by hanging around 
that area, looking up and down the street, and stepping 
back in the doorway several times as we drove by.” 
(P.H.-6) 


The following testimony further supported the alleged suspicion by Officer 
Newman and his partner of Mr. Bennett: 
“Q. You had never seen him before, is that right or 
had you? 
A. I don’t recall. 


Q. But, he had aroused your suspicion by stepping 
back in the doorway? 


A. Yes. We have had numerous daytime holdups, 
and anyone loitering in the same area for quite a period 
of time, naturally, causes us to take notice.” (P.H.-9) 


Among the testimony elicited at the hearing on Motion to Suppress, was the 


following: 


“The Court: What aroused your suspicion? 


Witness: To me it was their — I’m referring to their 
manner, by being in one place and circling the block, pass- 
ing through and their being in another place, and again. 


The Court: When you saw them the first time where 
were they? 


Witness: They were on the sidewalk. 


The Court: You just happened to see two men on a 
sidewalk? 


Witness: Well, as I say, they were on the sidewalk to- 
gether and they were kind of close; they weren’t talking in 
a manner of two men just talking, in the manner of meet- 
ing on the street and talking. 


The Court: How were they talking? 


Witness: They were close; their heads close together; 
they appeared to be gazing around, looking for something, 
or for someone.” (T-40) 
In Rios v. U.S., 364 U.S. 253, 4 L-Ed 2d 1688, 80 S. Ct. 1431 (1960), it 


was held that no probable cause for arrest was shown where the neighborhood 


involved had a reputation for “narcotics activity”; the defendant looked up and 


down the street (for a cab) and neither officer had ever seen the individual pre- 
viously (364 U.S. at 261). The high elements required to establish probable 
cause were further outlined by the Court in Sibron v. New York, 392 U.S. 40, 
20 L.Ed 2d 917, 88 S. Ct. 1889 (1968). In Sibron v. New York, supra, nar- 
cotic drugs were seized by arresting officers subsequent to detaining defendant. 
That person had been seen conversing with six to eight known narcotics ad- 
dicts; nothing was overheard, nor was anything seen being passed. The Court 
there held that conversing with a large number of known addicts plus a lack 
of prior knowledge of the individual or overhearing any incriminating conversa- 


tion was insufficient to provide probable cause for arrest (392 U.S. at 62). 


A careful evaluation of the facts at Bar should readily reveal the lack of 
circumstances even so suggestive as those encountered in Sibron. The Ninth 
Circuit, in Redmon v. U.S., 355 F.2d 407 (9th Cir., 1966), demonstrated the 
degree of certainty required to imply the existence of probable cause. In that 
case the defendant was observed holding a container which is quite commonly 
used for storing narcotic drugs, visibly full of a powder which appeared to be 
a narcotic. On sighting officers of the law, that defendant tossed this con- 
tainer and commenced to flee. Under these circumstances there was probable 
cause to arrest. (355 F.2d at 411). 


Some three years ago, in U.S. v. Washington, 262 F.2d 122 (D.C. D.C., 
1967), the United States District Court for the District of Columbia heard a 
case not dissimilar to the one at Bar, and likewise denied a Motion to Sup- 
press narcotic drugs as evidence. Notable disparities between that case and the 
one at hand must be distinguished. In the former case, the area involved was 


a known rendezvous point for narcotic users and pushers. Further, the arresting 


officer had knowledge that the defendant had a record of narcotics offenses. 
On observing that defendant conversing with various groups of people (one in- 
dividual being’a known user), the officer approached the defendant, who then com- 
commenced to run. In the course of this flight, the defendant discarded a brown en- 
velope found to contain a narcotic substance. That this envelope had beenjin the 
possession of the suspect was admitted at the time of arrest. An examination 
of the case at Bar will readily reveal an absence of the circumstances provid- 
ing probable cause in U.S. v. Washington, supra. Particularly, the arresting 
Officers denied suspicion of any particular unlawful behavior on the part of 
Mr. Bennett (T-129). In addition, these Officers had no prior knowledge of 
either the Appellant or the person with whom he allegedly conversed. The Ap- 


pellant offered no resistance when called over by the Officers; knowledge of 


the evidence in question was unquestionably disavowed. 


The Appellant vigorously questions the validity of the grounds upon which 
any suspicion could be founded. Several instances may be cited. Why, in the 
face of alleged suspicion, did Officer Newman not give mention of that fact 
in his report prior to pulling alongside the Appellant (T-15)? That Officer 
further stated that two plainclothesmen passed Appellant and his companion 
in the course of their “suspicious behavior.” Why did these other two offi- 
cers not notice this behavior if it was so suspicious in nature? Judge William 
B. Bryant, who presided in the case below, stated: “the thing that disturbs 
me is just the sight of these people aroused their suspicions” (T-64). | The 
grounds for probable cause are certainly in serious doubt. The suspicions of 
the Officers rest particularly upon the fact that Appellant was “hanging around” 
a certain area without entering any stores. It is not considered, however, that 
the Appellant may well have entered a store during the interims between sight- 
ings each time the patrol car circled the block. This possibility is enhanced 
by testimony to the effect that six minutes elapsed between the first and sec- 
ond sightings of the Appellant (T-142). No testimony indicates whether the 
interim between subsequent sightings may not, in fact, have been longer. Also, 
considering that it was the month of December, how much basis for suspicion 


10 


could be engendered by a person seeking shelter in the doorways of stores 
(T-12)? 


The easy submission of Appellant to police authority may not infer guilt, 
as stated in U.S. v. DiRe, 332 U.S. 581, 92 L.Ed 210, 68 S. Ct. 222 (1948): 


“It is the right of one placed under arrest to submit 
to custody and to reserve his defenses for the neutral tri- 
bunals erected by the law for the purpose of judging his 
case. An inference of probable cause from a failure to 
engage in discussion of the merits of the charge with ar- 
resting officers is unwarranted.” (332 U.S. at 594, 595). 


The question is raised whether or not well-founded or honestly-believed 
suspicion is sufficient to warrant police intervention. The Supreme Court has 
dealt with this question on repeated occasions. Under Henry v. U.S., 361 U.S. 
98, 4 L.Ed 2d 134, 80 S. Ct. 168 (1959), suspicion is not sufficient to arrest 
a citizen without a warrant. “It is better, so the Fourth Amendment teaches, 
that the guilty sometimes go free than that citizens be subject to easy arrest.” 
(361 U.S. at 104). This rule extends to arrest with or without a warrant. 
Wong Sun v. U.S., 371 U.S. 471, 9 L.Ed 2d 441, 83 S. Ct. 407 (1963). 


The Appellant does not question that arresting Officers in the case at Bar 
were acting in good faith at the time they apprehended Appellant. In Henry 


y. U.S., supra, however, it was established that good faith by arresting officers 


is not alone enough to justify an arrest (361 U.S. at 102). This insufficiency 
was again recognized in Beck v. Ohio, 379 U.S. 89, 13 L.Ed 2d 142, 85 S. 
Ct. 223 (1964). 


It could be stipulated that local law should be determinative in cases of 
arrest without a warrant. According to U.S. v. DiRe, supra, 
“In the absence of an applicable federal statute the 


law of the state where an arrest without a warrant takes 
place determines its validity.” (332 U.S. at 589). 


11 
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See Miller v. U.S., 357 U.S. 301, 2 L.Ed 2d 1332, 78 S. Ct. 1190 (1958); 
Johnson v. U.S., 333 U.S. 10, 92 L.Ed 436 (1948). Such reference presents 
no problem im this case. The principles of law already established are simi- 
larly applied under the law of the District of Columbia. According to Dick- 
erson v, U.S., 120 A.2d 588 (App. D.C. 1956): | 


“Law abiding citizens should not be subjected to arrest 
or tyrannical interference by police officers. A citizen is 
not to be arrested or searched unless there is reasonable or 
probable cause for believing that he has committed a crime.” 
(At 590). 


The above case is in accord with the requirements set forth in Brinegar 


v. U.S., supra. The inherent defect of an arrest predicated upon mere suspi- 
cion was affirmed in 1968 in the D.C. Court of Appeals in Smith y. U.S., 247 
A.2d 293 (App. D.C. 1968): 


“Probable cause must be supported by more than mere 
suspicion on the part of the officer but it need not be 
based on evidence sufficient to sustain a conviction.” 
See Dell v. U.S., 102 App. D.C. 383, 254 F.2d 82 (1958). The present’ posi- 
tion of the District of Columbia was summarized one year ago in Clarke v. 


U.S., 256 A.2d 782 (App. D.C. 1969): 


“A police officer in the District of Columbia has the 
power to make a warrantless arrest of a citizen when he 
has probable cause to believe that the citizen has commit- 
ted a felony or certain misdemeanors designated by statute.” 
(At 784). 


Thus, under District as well as federal law, a strict requirement for prob- 
able cause, and only probable cause, has been found to apply to the time of 
arrest. The Court below evaluated this case in the light of the foregoing: 

“There is no question in my mind of this man having 
aroused the suspicion. .. . Of course his suspicions are 
aroused by this man, but the purpose now is whether or 
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not he has — my function is determining whether or not 
he had reasonable suspicions. This is where the river flows 
into the bay, when the Court recognizes maybe some ac- 
commodation short of probable cause is a basis for police 
behavior, then they really put a heavy burden on the Court 
because now it’s not probable cause, it’s reasonable, what- 
ever that is, reasonable cause to suspect, and I submit to 
you that on the basis of what he tells me, . . . 1 see no 
reasonable cause, I just don’t see any reasonable cause .. . 
it bothers me. . . .” (T-132, 133). 


The Court therefore questioned the existence of even reasonable cause, which 
is, of course, a lesser standard of strictness than probable cause. At a later 
juncture, the Court directed its attention specifically to whether or not prob- 
able cause to arrest could be shown under the facts alleged: 
“I’m grappling with what is permissible by a policeman 

whose attention is attracted to an individual as a suspect 

of wrongdoing, who admittedly has no probable cause to 

arrest him' for any specific crime, having in mind that ar- 

rest on suspicions are outlawed; . . . I’m thinking that 

what this comes closest to in my experience from the 

legal communication is an arrest for investigation and 

they have been outlawed. . . .” (T-201, 202, emphasis 

added) 


The showing of probable cause was dubious at best in the present matter. 
The very crux in determining the legality of arrest is a demonstration of prob- 
able cause at the exact moment of arrest. Johnson v. U.S., supra; Henry v. 
U.S., supra; Beck v. Ohio, supra; Sibron v. New York, supra. In Johnson, an 
arrest was declared invalid for having been justified by search which occurred 
subsequent to that arrest, ie., there was no probable cause for arrest at the 
time of arrest. Likewise, in Henry, the probable cause for a warrantless arrest 
was found to rest upon evidence uncovered at a time subsequent to that arrest. 


The Court there stated that common rumor or report, suspicion, or even “strong 


reason to suspect,” is not adequate to support a warrant for arrest. (361 U.S. 
at 101). It further stated that “. . . while a search without a warrant is, within 
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limits, permissible if incident to a lawful arrest, if an arrest without a warrant 
is to support an incident search, it must be made with probable cause.” (361 
U.S. at 102). Beck reiterated the need for probable cause at the moment of 
arrest. (379 U.S. at 90). : 


“It is axiomatic that an incident search may not pre- 
cede an arrest and serve as part of its justification.” Sibron 
v. New York, supra, 392 U.S. at 63. 


It is a question of fact at precisely what moment an arrest occurs in each 
case. Sibron v. New York, supra, 392 U.S. at 64. See Rios v. U.S., supra. 
The Appellant in the-tase at Bar was informed that he was under arrest immedi- 
ately after the recovery of the container of suspected narcotics (T-107, 115, 251). 
Arrest did, in fact, occur prior to this time; it occurred precisely at the moment 
where Appellant’s freedom of locomotion was restricted. The testimony of the Ap- 
pellant indicates that he understood himself to be under arrest at the time ‘he 
was called over to the patrol car (T-50). There can be no doubt that the free- 
dom of Appellant to move on was terminated at that moment. In the words 
of the Court below: “. .. if a squad car of uniformed officers pulled up be- 
side me and want me to have a seat in the car, want to talk, I’m getting in 
that car, Mr., I don’t mind telling you I’m getting in that car. I’m not giving 
any opportunity to say I disobeyed” (T-60). Judge Bryant went on to state: 

“If he wasn’t free to go away, he was arrested, wasn’t 
he?” (T-61). 

In asserting that the order to enter the police car did not constitute an 
arrest, the Government relied heavily upon the case of Terry v. Ohio, 392 U.S. 
1, 20 L.Ed 2d 889, 88 S. Ct. 1868 (1968). In that case, the defendant was 
stopped and frisked and subsequently arrested for carrying a gun which was 


uncovered in this search. Such detaining was there held not to constitute an 


actual arrest. There is little difficulty, however, in distinguishing the case at 


Bar from Terry v. Ohio, supra. The Court in Terry stated: 
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“We merely hold today that where a police officer ob- 
serves unusual conduct which leads him to conclude in light 
of his experience that criminal activity may be afoot and 
that the persons with whom he is dealing may be armed 
and presently dangerous, where in the course of investigat- 
ing this behavior he identifies himself as a policeman and 
makes reasonable inquiries, and where nothing in the initial 
stages of the encounter serves to dispel his reasonable fear 
for his own or others safety, he is entitled for the protec- 
tion of himself and others in the area to conduct a carefully 
limited search of the outer clothing of such persons in an 
attempt to discover weapons which might be used to as- 
sault him.” (392 U.S. at 30, 31). 


Under the admission of the arresting Officers, their detention of Appellant in 
the case at Bar was not aimed at discovering weapons or in protecting them- 
selves or any bystanders, but was, in fact, merely aimed at the general ques- 
tioning of the Appellant. To justify a “stop” under Terry, an officer “must 
be able to point to specific and articulable facts which, taken together with 
rational inferences from those facts, reasonably warrant that intrusion.” (392 


U.S. at 21). 


The mere suspicion by the Officers in the present matter would not jus- 


tify an intrusion under Terry. Judge Bryant, at various points in the proceed- 
ings below, noted the distinction between this case and Terry. The following 
excerpts from the testimony of Officer Newman are indicative of the situation 


with which the Court is here confronted: 
“The Court: Why did you want him in the back seat 
of your scout car? 


Witness: It really wasn’t necessary, but at that time 
I felt it was the best place to talk to him. 


The Court: Why? 


Witness: I can’t answer why, Sir. For the very sim- 
ple reason I gave, my scout car is like my office and its 
easy. 
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The Court: That’s the answer so far as you are con- 
cerned, it’s a rolling precinct.” (T-127). 


Officer Newman himself indicated that it was not necessary to talk to Appel- 
lant in the car. The selection of this course of action, as opposed to merely 
detaining Appellant on the street, certainly serves to distinguish this case from 
Terry. We find a much more comparable situation in Henry, where an arrest 
was held to have occurred when the car of Appellant was stopped, with) no 
probable cause at the fire of that stop. In no uncertain terms, the Court 
there stated: 


“When the officers interrupted the two men and re- 
stricted their liberty of movement, the arrest, for pur- 
poses of this case, was complete.” (361 U.S. at 103). 


“The fact that afterwards contraband was discovered 
is not enough. An arrest is not justified by what its sub- 
sequent search discloses.” (Id.). 


See Johnson. Under Henry, arrest occurs at the exact moment liberty is Te- 
stricted. A similar ruling was handed down by this Court in Kelley v. U. S., 
111 App. D.C. 396, 298 F.2d 310 (1961). In that instance, officers asked 
the Appellant to remove himself from the counter of a restaurant at which 

he was dining, having recognized him as a previously-convicted felon. He was 
then interrogated and admitted to the possession of marijuana cigarettes, which 


he produced on an order to do so. He was then arrested. This Court: ‘held 


that under such circumstances it was reasonable for the Appellant to assume 


that he was under arrest by the time he was outside the establishment; an ar 
rest which was unlawful (298 F.2d at 312). Evidence so seized is unlawful. 
It was early established by this Court that: 


. the term arrest may be applied to any case 
where a person is taken into custody or restrained of 
his full liberty, or where the detention of a person in 
custody is continued for even a short period of time.” 
Long v. Ansell, 63 App. D.C. 68, 69 F.2d 386 (1934). 
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In the Court of Appeals for the District of Columbia, in Price v. U.S., 119 
A.2d 718 (App. D.C. 1956): 


“The word ‘arrest’ has a well defined meaning, the es- 
sence of which is a restriction of the right of locomotion 
or a restraint of the person.” (At 719). 


Sibron involved circumstances of a far more “suspicious” nature than those at 
Bar; an arrest was there found to have occurred at the precise moment an ap- 
pellant was accosted in a restaurant. Evidence subsequently disclosed was 
found to be inadmissible. Sibron v. New York, supra, 392 U.S. at 62. The 
United States District Court for the District of Columbia, in U.S. v. Washing- 


ton, supra, noted other criteria of import to the case at Bar: 


“ 


. no words were spoken. The arrest had not been 
effected ‘at ‘the time defendant started to flee. The element 
of submission to arrest is clearly lacking. The most that 
can be said for the situation with which we are confronted 
in this Motion is that the defendant was apprehensive that 
he was about to be arrested and sought to escape through 
flight.” (262 F. Supp. at 123). 


Under these circumstances, the District Court held that the arrest was consum- 
mated only after the defendant sought to escape and was captured after hav- 
ing dropped incriminating evidence of narcotics. The striking contrast between 
that case and the one at Bar is obvious. In the former case, no words were 
exchanged between the officers and the defendant, and the defendant started 
to flee. In this case, words were spoken to Appellant, and he quietly acceded 
to the “invitation” of the officers to enter their “office on wheels.” In the 
words of Judge Bryant: 


“I think the evidence shows — it clearly shows what 
amounted to an arrest when he was told to come over 
to that scout car.” (T-134). 


For the above-mentioned reasons, based upon the evidence presented and 
legal precedent, the Appellant submits that this case should have been dismissed 
by the Court below on the grounds of his illegal arrest. 
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I. THE TRIAL COURT ERRED IN REFUSING TO SUPPRESS EVIDENCE 
WHICH WAS THE PRODUCT OF ILLEGAL SEARCH AND SEIZURE 
UNDER THE FOURTH AMENDMENT TO THE UNITED STATES CON- 
STITUTION. 


The conviction of the Appellant in the Court below rested upon a show- 
ing of possession of the illegal matter. Proper suppression of the Government’s 
Exhibit No. 1 (the contraband matter) would have precluded conviction of the 
Appellant under the two Counts charged. Under the circumstances at Bar, that 


evidence was the fruit of an unreasonable search which was clearly in violation 
of the law. 


The Fourth Amendment to the Constitution of the United States reads as 
follows: 


“The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no warrants shall 
issue, but upon probable cause, supported by oath or af- 
firmation, and particularly describing the place to be 
searched, and the persons or things to be seized.” 


The Supreme Court, in Rios v. U.S, 364 U.S. 253, 4 L.Ed 2d 1688, 80 S. Ct. 
1431 (1960), stated that evidence seized by any unreasonable search by State 


officers is to be excluded from federal criminal trials. 


The validity of a search turns on the narrow question of when an arrest 
actually occurs. Henry v. U.S., 361 U.S. 98, 4 L.Ed 2d 134, 80 S. Ct. 168 
(1959). In other words, the constitutional validity of a search depends upon 
the constitutional validity of the accompanying arrest. Beck v. Ohio, 379 U.S. 
89, 13 L.Ed 2d 142, 85 S. Ct. 223 (1964). This Court, in Kelley v. U.S., 111 
App. D.C. 396, 298 F.2d 310 (1961), likewise noted the unlawful character of 
evidence seized in connection with an illegal arrest (298 F.2d at 312). Where 
an arrest is illegal because it is warrantless and without probable cause, subse- 
quently uncovered evidence must be deemed improper. Williams v. US., 99 
App. D.C. 161, 237 F.2d 789 (1956). See also, Mills v. U.S., 90 App. D.C. 
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365, 196 F.2d 600 (1952); Redmon v. U.S., 355 F.2d 407 (9th Cir., 1966). 
The Supreme Court, in Draper v. U.S., 358 U.S. 307, 3 L.Ed 2d 327, 79 S. 
Ct. 329 (1959), upheld incriminating search and seizure of the appellant in 
that case. Though arrest occurred without a warrant, it was held lawful be- 
cause probable cause had been provided (by a trustworthy informer). The 
requisite of probable cause was therefore acknowledged. As regards warrant- 
less arrest, this Court has held that: “Where, as here, the arrest is made with- 
out a warrant the standard is at least as high.” Bailey v. U.S., 128 App. D.C. 
354, 389 F.2d 305, 308 (1967). 


It should again be emphasized the inequities which exist between Terry 
vy. Ohio, 392 U.S. 1, 20 L.Ed 2d 889, 88 S. Ct. 1868 (1968), and the case 
before the Court at this time. In Terry v. Ohio, supra, a search was held 
legal under the Fourth Amendment because the officers involved reasonably 
concluded that (1) criminal activity was reasonably possible under the circum- 
stances, and (2) the appellant in that case could reasonably have been thought 
to have been armed and presently dangerous. The Court concurrently reem- 


phasized the constitutional guarantee against unreasonable searches and seizures 


(392 U.S. at 12). The sole interest being served by such a search was to as- 


sure the officer that'he was not dealing with an armed and potentially danger- 
ous individual, ie., to eliminate unnecessary risk (392 U.S. at 23). Such a 
search “is not justified by any need to prevent the disappearance or destruc- 
tion of evidence of crime” (392 U.S. at 29). See Sibron v. New York, 392 
U.S. 40, 20 L-Ed 2d 917, 88 S. Ct. 1889 (1968). 


The acts performed by the police in the present matter amounted to an 
arrest; an arrest which must be declared illegal by all that is right under our sys- 
tem of jurisprudence. The arrest must properly be construed as having taken 
place at the precise moment the freedom of Appellant to move as he chose was 
impeded. See Sibron v. New York, supra. Evidence uncovered subsequent to ar- 
rest may not be used to justify that arrest. The unlawful nature of the evidence 


allegedly showing possession in the case at Bar becomes readily apparent when 
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the proper time of arrest is recognized. The situation presented in Terry does not 
save the premise of the Government to the effect that arrest did not occur, until 
after Appellant had gotten into the scout car. A search is not to be made 
legal by what it uncovers. U.S. v. DiRe, 332 U.S. 581, 92 L.Ed 210, 68 S. 
Ct. 222 (1948); Miller v. U.S., 357 U.S. 301, 2 L.Ed 2d 1332, 78 S. Ct. 1190 
(1958). An unlawful search remains illegal regardless of its outcome. ‘Wong 
Sun v. U.S., 371 U.S. 471, 9 L.Ed 2d 441; 83 S. Ct. 407 (1963). See Byars 
vy. US., 273 U.S. 28, 71 L.Ed 520, 47 S. Ct. 248. | 


Evidence uncovered in conjunction with an arrest is within the area pro- 
tected within the framework of the Fourth Amendment of the United States 
Constitution. Under the facts in the case at Bar, evidence seized in violation 


of that Amendment should have been suppressed by the Court below. 


Il. THE TRIAL COURT ERRED IN DENYING APPELLANT'S REQUEST 
TO OFFER TESTIMONY PERTAINING TO THE CREDIBILITY OF 
THE GOVERNMENT’S CHIEF WITNESSES, THEREBY PREJUDI- 
CIALLY ENHANCING THE CASE PUT FORTH BY THE GOVERN- 
MENT. 


Under our legal system, the sole judges of the credibility of witnesses 
are those entrusted with sitting on our juries. The jury alone is to determine 
whether any witness may be believed, and the extent to which such testimony 
may be entrusted. Where a conflict in testimony may be shown, it is within 
the province of the jury alone to resolve that conflict and determine where in 
fact the truth lies (T-277). It seems reasonable to assume that the jury must 
be provided with all possible grounds upon which to base a decision regarding 
the credibility of witnesses. As the record in the present matter shows, the 
first attempt to reach a verdict in this case resulted in a hung jury (T-296). 
At that trial, questioning was allowed to encompass the full chain of events 
which occurred prior and subsequent to the incident in question. We encoun- 
tered a different situation on retrial, however, which resulted in a guilty finding 
on both Counts of the indictment. The Court limited the testimony extracted 


from witnesses to only those events immediately preceding and following the 
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apprehension of Appellant. This limitation was founded upon the proposition 
that disclosure of those events which aroused the suspicion of the officers 
would unduly prejudice the jury, and would be relevant only to a legal deter- 
mination of grounds for arrest, which was not within the province of the jury 
to decide (T. I-41, 42, 43). It is Appellant’s contention that this testimony, 
correctly permitted in earlier proceedings, was vital to test the credibility of 
the chief witnesses presented by the Government, though the Court reasoned 
that the credibility of witnesses could be tested in other ways (T. 11-44, 45). 


The testimony prevented from disclosure in the second trial was particu- 
larly relevant to determining the degree of credibility a reasonable juror could 
attach to the entire testimony of the Government’s primary witnesses, the ar- 
resting Officers. The inability of the first jury to reach a verdict most prob- 
ably rested upon questions raised as to the credibility of these witnesses, par- 
tially stemming from testimony which was improperly omitted at the retrial. 


As noted, this testimony deals primarily with circumstances arousing the 
suspicions of the Officers. This situation was discussed in Argument I above. 
Testimony pertaining to grounds for suspicion might give possible insight into 
the character of witnesses; the jury may consider character in its decision. As 
regards the initial period of observation, which allegedly lasted for some thirty 
minutes, there are two outstanding instances wherein the jury may well have 


found grounds to impeach the testimony of Officers Newman. and Romeris: 


1. With regard to the initial sighting of Appellant by the Government’s 
chief witness, Officer Newman, the following was elicited at the Preliminary 
Hearing, on the 10th of January, 1969: 


“Q. What period of time did you have Defendant under 
observation? A. Approximately from 10:40 a.m., until 
about 11:10 a.m. 


Q. Did you have anyone else under observation at that 
time besides the Defendant? A. No, sir. 
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Q. During any portion of that thirty minute period, 
did you have any other person under observation? 
A. Yes, approximately 11:00 a.m., until 11:10 am., 
another subject joined Mr. Bennett . . .” (P.H.-5, 6). 


Subsequent testimony presented a totally contradictory version: 


“Q. Would you tell us, Officer, once again, please, 
just what you had observed the Defendant and his com- 
panion do prior to hailing them, or requesting that they 
approach your automobile? A. We stayed in that gen- 
eral area, 6th and F, since they had aroused our suspicion 
and observed them close to an half an hour before they 
split up. 


Q. What were they doing? A. They kept step- 
ping back into the doorway — in fact, two or three dif- 
ferent addresses in the doorway is businesses on the 
northside — looking up and down the street. 


The Court: For an half an hour? 


Witness: Approximately.” (T-8, 9). 


In other words, the witness would have us believe that the total time of his 


observation, some thirty minutes, was of Appellant and a companion. ‘This 
was reinforced by further testimony: 
“Q. And when you first saw him, what was he doing? 


A. The first time that he drew my attention, he was speak-. 
ing to this elderly gentleman . . .” (T-12). 


* * * * 
“a. As I recall right now, he was with someone else. 


Q. So when you first saw him, he was in the company 
of someone else? A. That is what I recall at this time, 
yes, sir.” (T-140). 


The second Officer (Romeris) testified to the following: 
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“A. The first time we saw the subject we were in motion. 


Q. What was he doing? A. I said the subject — there 
were two subjects there and they were huddled together talk- 
ing the first time we saw them.” (T-27, 28). 


The testimony of both Officers agrees that at the time of initial sighting, 
Appellant was in the company of another man. This testimony, in sharp con- 


tradiction with that elicited at the Preliminary Hearing, was grounds for im- 


peachment, and was so recognized by counsel for the Appellant in the first 
trial. (See T-125). The impeachment of the testimony of Officer Newman 


went as follows: 


“Q. All right, let me ask this question, do you recall 
being asked this question and giving this answer: ‘Q. Did 
you have anyone else under observation at that time be- 
sides the Defendant?’ ‘A. No, sir.’ Do you recall that? 


A. I explained to you before I don’t recall. 


Q. All right, do you recall this question and this an- 
swer: ‘Q. During any portion of that thirty-minute per- 
iod, did you have any other person under observation?’ 
‘A. Yes, approximately 11:00 a.m. until 11:10 a.m., 
another subject joined Mr. Bennett,in the middle of the 
600 block of F Street, Northwest on the north side. Dur- 
ing this period, in fact, on going back, even further, prior 
to that time, Mr. Bennett aroused my suspicion by hang- 
ing around in that area looking up and down the street 
and stepping back in the doorway several times as we 
rode by.’ 


Do you remember being asked that question? 


A. I don’t remember the exact content, but if its 
on there, apparently that is what I testified to. 


Q. In other words, what you are saying is that could 
have been your testimony back on January 10th? 


A. Could have been, yes. 
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Q. And the events of December 20th would have been 
fresh in your mind, would they not? 


A. Repeat that. 


Q. The events of December 20th would have been 
fresh in your mind on Janaury 10th than they would be 
today? 


A. Most likely. 


Q. And on January 10th, your testimony was that 
you observed Mr. Bennett for some twenty-minute period 
when he was by himself? 


A. According to that record (indicating preliminary 
hearing transcript), yes, sir. 


Q. Now your testimony is that he was in the com- 
pany of the other man during the entire time that you 
had him under observation? 


A. The best I recollect at this time, I initially saw 
them together. 


Q. Is there any doubt in your mind about it? 


A. There is some you’ve brought about; I'll tell you 
right now you’ve brought about some doubt as to whether 
the man joined him at the time I first saw him and the 
time I pointed him out; but at the time I pointed him 
out to my partner, I’m sure there were two of them.” 
(T-153, 154). 


Testimony by the Appellant which followed seemed to indicate the correctness 
of the original testimony by Officer Newman at the Preliminary Hearing (T- 
236, 237). That the Appellant was alone when originally sighted, was, in fact, 


conceded by the Government in the course of the proceedings of the retrial of 
November 12th, 1969 (T. II-12). 


2. A second conflict of testimony, of considerable magnitude, is noted 
within the proceedings during the first trial to which the latter jury was, of 


course, denied access. This question relates to the behavior of Appellant 
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during the period of initial observation, as regards the course of his move- 


ments at that time. At the hearing on the Motion to Suppress, on July 29th, 
1969, Officer Newman is recorded as having testified that the Appellant and 
his companion were observed in several different doorways during the period 
of surveillance (T-12, 13, 14). Bearing the above in mind, the testimony of 
his partner, Officer Romeris, is most noteworthy: 


“Q. Officer, when you observed the Defendant and 
his companion at various times when you made the pa- 
trol, did you observe the number of the doorways or 
were they always standing in one particular doorway? 
A. It was one particular doorway. 


Q. Did he move at all from that location? 
A. Not that I recall.” (T-38). 


This conflict of testimony did not go unrecognized by the Court: 


“The Court: We've got a conflict of testimony here. 
One Officer said they shifted from doorway to doorway 
down F Street. The other Officer said it was one door- 
way as far as he’s concerned. You asked him about these 
doorways and attempted to elicit from him what the move- 
ment was and this Officer, he said — he fastly clung to the 
testimony, it was one doorway - - .” (T-61, 62). 


The above instances speak for themselves. There can be no question but 
that the jury was prejudicially impaired from reaching a fair conclusion as re- 
gards the credibility of the testimony of Officers Newman and Romeris. The 
Court below erred in assuming that questions of credibility could be fully re- 
solved by testimony concerning only events immediately prior to and after the 
apprehension of Appellant. The most outstanding instances of contradictory 
and conflicting testimony by these witnesses were withheld from the attention 
of the jury; a reasonable determination of veracity of testimony by the jury 


was improperly precluded. 
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IV. THE TRIAL COURT ERRED IN DENYING APPELLANT’S MOTION |, 
FOR JUDGMENT OF ACQUITTAL FOR FAILURE BY THE GOV- 
ERNMENT TO PROVE ACTUAL OR CONSTRUCTIVE POSSESSION | 
BY THE APPELLANT OF THE CONTRABAND IN QUESTION. 


On the 12th of November, 1969, the Court below denied the Motion by 
Appellant for Judgment of Acquittal (T. I-75, 90). Appellant asserts that, un- 
der the testimony introduced, the Government failed to adequately prove pos- 
session of the narcotics by the Appellant. The basis for this conclusion iis evi- 


dent from a brief review of the record. 


Officer Newman testified that prior to reaching for the door of the auto- 
mobile, the Appellant reached into his right-front coat pocket and removed 
what appeared to be a small bottle. The Officer further alleged that the Ap- 
pellant released this bottle while reaching for the door, causing the bottle to 
fall to the ground (P.H.-7). In the words of that witness: 


“as his hand came out, I could see an object which 

looked like a bottle and then as he opened the door, he 

apparently dropped the bottle because as he opened the 

door and stepped in the car, he had nothing in his hand 

...” (P.H-12, 13). 
At trial, Officer Newman admitted, however, that he did not actually see Ap- 
pellant release the bottle (T-156). Similarly, the Officer could not hear: the 
bottle hit the ground because of the traffic noise at this time and location 
(P.H.-15). The Officer testified, as well, that the Appellant opened the ‘door 
of the automobile with his right hand, the same hand with which he allegedly 
held the bottle (T-7). Additionally, Officer Newman testified that he had seen 
part of the bottle extending out of the hand of the Appellant prior to its de- 
scent (T-114). The Officer had earlier estimated the bottle to be two to three 
inches long (P.H.-16). Finally, it was admitted by the arresting Officers that 
no fingerprint investigation was made at any time (T-15). The significance of 


this failure on the part of the arresting Officers was duly noted by the Appel- 
lant (T-269). 
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The review of the above-stated testimony leads to only one conclusion: 
That viewing the evidence in a light most favorable to the Government, posses- 


sion of the narcotics, either actual or constructive, was not proved by the Gov- 


ernment. What testimony was presented by the Government as to possession 


represented conjecture and unreasonable contradictions. An accused is not 
charged with explaining away suspicious inferences generated by such implaus- 
ible and unsubstantiated evidence. Malloy v. U.S., 246 A.2d 781 (App. D.C., 
1968). 3 


CONCLUSION 


For the foregoing reasons, and such reasons that may be further advanced 
by the Reply Brief ‘and in oral arguments, Appellant prays this Court to re- 
verse the conviction and sentence imposed by the lower court with directions 


to enter a judgment of acquittal and/or remand this matter for a new trial. 


Respectfully submitted, 


KARL G. FEISSNER 
WILLIAM L. KAPLAN 
Of Counsel: THOMAS P. SMITH 
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6401 New Hampshire Avenue 
Hyattsville, Maryland | 20783 Attorneys for Appellant 
270-2626 


‘BRIER FOR APPELLEE - re 


Cr. No. 449-69 


INDEX 


Counterstatement of the Case 


CEI COLL ORE ING ee 
‘The-trial==—— 


Argument: 


I. Appellant was not under arrest at the time he aban- 
doned the bottle containing narcotics, nor was the re- 
covery of such evidence a “seizure”; but even if it 
had been, the actions of the police officers were reason- 
able under the circumstances ........--------.-------------eeee-----= 


II. The court did not err in limiting cross-examination on 
a matter which was collateral to the issues before the 
court and jury 


III. The court did not err in failing sua sponte to enter 
a judgment of acquittal 


CONICS OR Beeerersenemesteernesemeserserreemereereeeemmenennteeeeeeneeenemeemeeneret 


TABLE OF CASES 


*Abel v. United States, 362 U.S. 217 (1960) ——.___. 

*Crawford v. United States, 126 U.S. App. D.C. 156, 375 F.2d 
882 (1967) 

*Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229, cert. denied, 381 U.S, 889 (1947) —-_.. 

Green v. United States, 104 U.S. App. D.C. 23, 160 F.2d 
229, cert. denied, 331 U.S. 887 (1947)_-__..._-__------ 

Henry v. United States, 361 U.S. 98 (1958) - 

*Hester v. United States, 265 U.S. 57 (1924) _... 

Howard v. United States, 128 U.S. App. D.C. $86, 889 F.2d 
28905 C1967) a ee 

*Keiningham v. United States, 133 US. App D.C. 295, 307 
F.2d 632 (1962), cert. denied, 371 U.S. 948 (1968) 

*Lee v. United States, 95 U.S. App. D.C. 156, 221 F.2d 29 
(1954) 

“Tinker V. United States, 185 U.S. App. D.C. “125, 417 F.2d 
542 (1969) 

Turner Vv. United States, 396 U.S. 898 (1970) x 

*United States v. Pugh, D.C. Cir. No. 28,216, decided June 
0 eel 9 Oe 

*Washington Vv. United States, "180 US. “App. ‘D.C. "144, $97 
F.2d 705 (1968) 

Wate a So United States, D.C. Cir. No. 21,186, decided ey 
15, 1970 . Sener arene nena 


Page 


co a © ed a a © aga 


tr 


OTHER REFERENCES 


21 U.S.C. §174 ——-—— Pa ee 
26 U.S.C. §4104 (8) nn 


* Cases chiefly relied upon are marked by asterisks. 


mm 


ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


I. Whether the court erred in failing sua sponte to 
dismiss the charges against appellant or in failing to grant 
appellant’s motion to suppress? 

II. Whether the court erred in limiting appellant’s 
cross-examination to the relevant issues in the case? 

III. Whether the court erred in failing swa sponte to 
enter a judgment of acquittal? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,041 


UNITED STATES OF AMERICA, APPELLEE 
uv. 


CLAYTON T. BENNETT, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a two-count indictment filed March 26, 1969, appel- 
lant was charged with possession of narcotic drugs not 
in their original stamped package, and the receipt and 
concealment of narcotic drugs, knowing the same to have 
been imported contrary to law.1 On July 29, 1969, the 
Honorable William B. Bryant heard appellant’s motion 
to suppress evidence. On July 30, after further argument, 
the motion was denied, and the case proceeded to trial 


1In violation of 26 U.S.C. §4704 (a) and 21 U.S.C. $174, re- 
spectively. 


(1) 


2 


by jury. On July 31 the jury announced that it was un- 
able to reach a unanimous verdict, whereupon a mistrial 
was declared. On November 12, 1969, appellant was tried 
again by a jury, this time before the Honorable John H. 
Pratt, and was found guilty as charged. On February 18, 
1970, appellant was sentenced to three to ten years on 
count one, and five years on count two, such sentence to 
run concurrently. This appeal followed. 


The Offense 


On the morning of December 20, 1968, Metropolitan 
Police Officers Roy P. Newman and Elbert O. Ramirez, 
while cruising the downtown area in a scout car, ob- 
served appellant and another man engaged in conversa- 
tion as they stood in the 600 block of F Street, Northwest. 
Appellant and his companion appeared to be looking up 
and down the street. During a period of approximately 
half an hour, the officers patroled F Street, keeping the 
pair under surveillance. As the scout car would pass them, 
appellant and his companion would step back from the 
sidewalk, into the shelter of a doorway (Tr. I 6; Tr. II 
6, 9, 18, 26-30).* Officer Newman parked the scout car 
at a call box on F Street, and while he was phoning the 
precinct, two plainclothes officers whom he recognized 
passed by. As they did so, appellant’s companion gestured 
to him, pointing to the two plainclothesmen, then motion- 
ing to his hip (Tr. I, 6; Tr. II 6-7, 10, 32). Appellant 
and his conversation mate then parted company (Tr. I 
10; Tr. II 10, 16, 33). The officers, suspicious of appel- 
lant’s behavior and wanting to learn his identity and 
reasons for being in the area, pulled the scout car along- 
side appellant and requested that he have a seat in the 
back of the car so that they might talk to him and ask 
him some questions (Tr. I 7, 12; Tr. II 17, 19, 84; Tr. 


2 For the sake of convenience, references to the Preliminary 
Hearing Proceedings of January 10, 1969, will be designated “Tr. 
Y’’; references to the proceedings of July 29-81, 1969, will be desig- 
nated “Tr. II”; and references to the trial of November 12, 1969, 
will be designated “Tr. III.” 
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III 26). Appellant readily approached the car. Officer 
Newman at that time observed appellant reach into his 
right coat pocket and remove what appeared to be a small 
bottle. The officer saw the bottle as appellant approached 
the car, but did not see it in his hand as appellant him- 
self opened the car door and seated himself inside the 
scout car (Tr. I 7, 12-13; Tr. II 7-8, 20-22; Tr. ITI 26-27, 
36). Pursuant to Newman’s request, Officer Ramirez im- 
mediately got out of the car and retrieved the bottle 
from the curb alongside the scout car* (Tr. I 14; Tr. 
TIT 28, 38, 54, 62). 

The bottle was found to contain eighty-seven capsules 
of white powder, which when subjected to a preliminary 
field test were shown to contain a narcotic drug (Tr. I 
16-17). 


The Trial 


Prior to the trial of this case on November 12, 1969, 
the court denied appellant’s renewed motion to suppress 


(Tr. III 4-11). Officers Newman and Ramirez then testi- 
fied before the jury only as to the immediate circum- 
stances of appellant’s arrest—about how appellant had 
been requested to come over to the scout car (Tr. III 26, 
38, 51-58), about appellant’s abandonment of the bottle 
(Tr. III 27-28, 36-37), and about Officer Ramirez’ re- 
trieval of it (Tr. III 27-29, 36-37, 54-55, 62-63, 65). 
When trial counsel on cross-examination attempted to 
elicit testimony regarding the observations of appellant 
made by the officers from the very first time they saw him 
until the arrest, the court suggested that counsel go to 
something else and, over the objection of counsel, pre- 
cluded development of that line of cross-examination (Tr. 
III 39-45). 


3 Officer Ramirez, who was occupying the passenger’s side of the 
front seat, did not himself see appellant with the bottle, since 
his view was ot least partially obscured by the partition on the side. 
He first learned of the matter when Officer Newman asked him to 
retrieve what the appellant had dropped (Tr. III 60-61). 
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The Government chemist testified that analysis of the 
eighty-seven capsules indicated that the white powder 
which they contained consisted of thirteen percent heroin 
hydrochloride, an opium derivative (Tr. III 71, 73). 

At the close of the Government’s case, appellant again 
renewed his motion to suppress, and the motion was 
again denied.‘ 

Appellant contradicted the officers’ testimony, stating 
that he had been told, rather than invited, to enter the 
scout car. He denied removing anything from his pockets 
and stated that the only time he saw the bottle was when 
it was shown to him inside the car (Tr. III 79-81, 88-84). 

At the close of the case appellant moved for a judgment 
of acquittal, on the same grounds previously advanced in 
his motion to suppress, and on the additional ground that 
there had been no evidence that the heroin had not been 
manufactured domestically from morphine that had been 
legitimately imported into this country. The court denied 
the motion (Tr. III 90-94). 


+ Appellant at that time, as he had in the past, advanced two 
grounds for his motion. The first argument was based upon the 
allegedly illegal search and seizure, while the second involved con- 
stitutional challenges of the statutes under which he was charged 
(Tr. III 5-8, 74-75). As appellant’s counsel at that time noted, 
cases were then pending which raised the same constitutional is- 
sues. Those cases have now been decided. Turner Vv. United States, 
396 U.S. 398 (1970) ; Watson v. United States, D.C. Cir. No. 21,186, 
decided July 15, 1970 (en banc). 


3 Appellant’s argument was that since he was charged with 
facilitating the concealment of a narcotic drug which had been im- 
ported into this country contrary to law, the Government would have 
to show affirmatively that the particular heroin involved was il- 
legally imported. While appellant has abandoned this argument, 
we note that it is without merit. There can be no legal heroin. 
Turner V. United States, supra note 4. 


5 
ARGUMENT 


I. Appellant was not under arrest at the time he aban- 
doned the bottle containing narcotics, nor was the re- 
covery of such evidence a “seizure”; but even if it had 
been, the actions of the police officers were reasonable 
under the circumstances. 


(Tr. I 6-8, 11; Tr. II 6-14, 17-28, 32, 34-40; Tr. II 
26-29, 38, 36-37, 44, 49, 52-55, 62, 79-80) 


Appellant now vigorously argues that the charges 
against him should have been dismissed* and that the 
evidence obtained should have been suppressed, because 
he was illegally arrested on the morning of December 20, 
1968, and that the evidence was obtained as a result of 
that arrest. Appellant, arduously itemizing a spate of 
cases in which he finds illusory comfort, in effect argues 
that an arrest occurred when the police called him over 
to the scout car, that such action by the police was pro- 
voked by facts which did not even cumulatively constitute 
probable cause for an arrest, and that therefore the re- 
covery of the narcotics constituted an illegal search and 
seizure. In his analysis appellant conveniently overlooks 
the crucial fact that the narcotics were recovered from 
the street with neither necessity for, nor perpetration of, 
a search. 

Appellant and an unidentified companion were ob- 
served looking furtively up and down the street and re- 
treating into a doorway? when the scout car passed (Tr. 


¢ Appellant argues that the trial court erred in refusing to dis- 
miss the case on the grounds of an illegal search incident to an il- 
legal arrest. We note here that the trial court was at no time re- 
quested to dismiss, and that this issue is being raised for the first 
time on appeal. Appellant’s newly raised challenge of the arrest in 
reality involves the same issue as did his timely-made motion to 
suppress. 


? There was a minor conflict in the testimony. At the hearing on 
the motion to suppress Officer Newman testified that appellant was 
seen ducking into several doorways, while Officer Ramirez remem- 
bered appellant as being in only one doorway (Tr. II 12-14, 80). 
At the preliminary hearing, however, Officer Newman referred to 
only one doorway (Tr. I 6). 
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I 6; Tr. II 9, 12-14, 38), and his companion was seen 
gesturing to him that certain passersby were in fact 
plainclothes policemen (Tr. I 6; Tr, II 6-7, 10, 32). As 
a result of these observations, Officers Newman and 
Rameriz decided to ask appellant a few questions and 
pulled their scout car alongside of him. Without either 
officer’s getting out of the scout car, appellant was re- 
‘quested to come over and to have a seat in the rear so 
that he might be asked some questions (Tr. 17; Tr. II 17, 
'19, 34; Tr. III 26, $3, 52-53). As appellant complied with 
the request, he removed a green plastic bottle from his 
‘coat pocket and dropped it to the street as he himself 
opened the door and entered the car (Tr. I 7, 11-14; Tr. 
II 7-8, 18, 20-23; Tr. III 26, 36-87, 49). His discarding 
‘the bottle was observed by Officer Newman, who then 
asked Officer Rameriz to retrieve it. It was later found 
‘to contain narcotics (Tr. I 7-8; Tr. II 8, 37-88; Tr. Ill 
26-29, 37, 54-55, 62). 
We submit that appellant’s own actions while he was 
‘on the street, before he entered the scout car, disclosed 
the incriminating evidence and that his dropping of the 
‘bottle constituted an abandonment. Thus the retrieval of 
“the bottle by Officer Rameriz involved no seizure in the 
‘ sense of the law but was instead a lawful recovery of 
abandoned property. Abel v. United States, 362 US. 217, 
214 (1960); Hester v. United States, 265 U.S. 57, 58 
(1924); Keiningham v. United States, 113 U.S. App. 
D.C. 295, 307 F.2d 682 (1962), cert. denied, 371 U.S. 948 
' (1963). This Court has repeatedly recognized that one 
who foresees a potential confrontation with authority and 
‘ attempts to jettison damning evidence, cannot then claim 
that the retrieval of such evidence constituted an illegal 
search. Washington v. United States, 130 U.S. App. 
D.C. 144, 146, 397 F.2d 705, 707 (1968) ; Keiningham v. 
| United States, supra; Lee v. United States, 95 U.S. App. 
D.C. 156, 221 F.2d 29 (1954). 
Appellant however, insists that he was under arrest at 
the moment he was first hailed by the police because at 


7 


that time his liberty was restricted.* We submit that in 
making this argument appellant ignores several important 
facts. He was, for example, requested, not ordered, to 
come to the scout car.? At the time of the request neither 
officer got out of the car, nor does the record indicate 
that there were any weapons used to coerce appellant’s 
compliance. Appellant was at the time several feet from 
the scout car, and he unhesitantingly came over to the 
ear and got in (Tr. I 11; Tr. II 7-8, 17-18, 20-31, 34-37, 
46; Tr. III 26-27). While it might be argued that appel- 
lant’s liberty was restricted once he seated himself inside 
the scout car, prior to that time he certainly could have 
refused to halt and declined to talk. Green v. United States, 
104 U.S. App. D.C. 28, 24, 259 F.2d 180, 181 (1958), 
cert. denied, 359 U.S. 917 (1958). We note that appellant 
testified that he was told he was under arrest only after 
he had seated himself in the scout car, an occurrence 


8In making this argument appellant relies upon Henry v. United 


States, 361 U.S. 98 (1958), and an off-hand comment made by the 
court at a bench conference during the first trial of this case—a 
comment which appellant quotes out of context. The court in that 
trial ventured the opinion: 


I think the evidence shows—it clearly shows what amounted 
to an arrest when he [appellant] was told to come over to the 
scout car (Tr. II 134). 


Just prior to making that comment however, in a statement which 
appellant neglects to mention, the court indicated some confusion 
about the current state of the law on this point and denied ap- 
pellant’s motion to suppress, stating that it would have the motion 
under consideration for the entire case (Tr. II 188). While ap- 
pellant now seeks to bolster his argument with a comment made 
by the court during the course of a trial which is now moot, there 
was no confusion in the mind of appellant’s trial counsel about the 
relevant determination of that court. When queried prior to the 
start of the second trial about the determinations made by the first 
trial court, he quickly pointed out that the court had held that 
this was a plain view situation and there was no arrest prior to 
recovery of the narcotics (Tr. III 44). 


® Appellant testified that he was told, rather than asked, to get 
into the scout car (Tr. III 79). He admitted, however, that neither 
officer got out of the car and that he himself opened and closed 
the car door (Tr. III 82). 
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which significantly followed his attempt to discard the 
bottle (Tr. HII 79-80). 


Il. The court did not err in limiting cross-examination on 
a matter which was collateral to the issues before the 
court and jury- 


(Tr. III 4, 41-45) 


During the course of the trial appellant’s counsel sought 
to cross-examine Officer Newman concerning his observa- 
tions of appellant during the thirty minutes or so prior 
to the stopping of appellant. No testimony regarding such 
observations had been elicited on direct examination. Ap- 
pellant’s trial counsel at that time stated that he wanted 
to go into the background of “this thing,” as to when the 
officer first saw him—to go over his observations from the 
very first time he saw appellant until he arrested him (Tr. 
III 41-42). The court then prohibited counsel from pur- 
suing that line of questioning. 

Appellant now professes to find discrepancies through 
examination of the testimony given by the police officers 
during the preliminary hearing, the hearing on the motion 
to suppress and the initial trial.° In his microscopic com- 
parison of such testimony appellant manages to find two 
asserted discrepancies. First he claims that there is in- 
consistency as to whether appellant was with his unidenti- 
fied companion when first sighted by the police or whether 
he was alone; and second, he finds uncertainty as to 
whether he and his companion sought refuge in one door- 
way or more than one when the scout car went by. 

Appellant now suggests, as he did at trial, that such 
variances as he notes are indicative of a lack of credi- 
bility of the government witnesses, and of their “char- 


10 While appellant goes to great lengths to depict the disparities 
in the testimony as “conflicts of considerable magnitude,” “sharp 
contradictions,” and “totally contradictory versions,” a reading of 
the record shows that such descriptions are more colorful than ac- 
curate. Prior to the second trial appellant’s counsel noted that the 
evidence at the initial trial was almost identical to that adduced at 
the hearing on the motion (Tr. III 4). 
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acter.” We think that the trial court was more accurate 
when it noted that defense counsel sought to develop this 
line of cross-examination in order to argue the inference 
that perhaps the police acted improperly on the basis of 
seanty information (Tr. II 43). The court, after hear- 
ing out appellant’s counsel concerning the reasons why he 
felt that the testimony should be allowed, pointed out that 
the credibility of the officers could be scrutinized in other 
ways (Tr. III 43-44), and then ruled that the desired 
testimony was of no probative value, and if allowed, 
might well be prejudicial (Tr. III 45). It is well settled 
that it is within the discretion of the trial court to limit 
cross-examination when, as here, such testimony is judged 
to be irrelevant, immaterial, or prejudicial, and related 
only to the general credibility. United States v. Pugh, 
D.C. Cir. No. 23,216, decided June 30, 1970, slip op. at 
6; Tinker v. United States, 135 U.S. App. D.C. 125, 417 
F.2d 542 (1969) ; Howard v. United States, 128 U.S. App. 
D.C. 336, 341, 389 F.2d 289, 292 (1967). We see no abuse 
of discretion here. 


IIL. The court did not err in failing sua sponte to enter a 
judgment of acquittal. 


(Tr. III 27-29, 36-37, 54-55, 62-63) 


Appellant now, for the first time objects to the suf- 
ficiency of the evidence regarding his possession of nar- 
cotics. In now raising the issue, he points out that Officer 
Newman did not actually see him discard the bottle (Tr. 
III 37) and from inside the scout car, did not hear the 
plastic bottle hit the pavement (Tr. I 15). He further 
stresses that no effort was made to test the bottle for 
fingerprints (Tr. II 151). Appellant suggests that such 
deficiencies lead only to the conclusion that the Govern- 
ment failed to prove that he was ever in possession of the 
bottle containing narcotics. We draw a different con- 
clusion. 


1 We note that the latter two issues were not explored by ap- 
pellant during the trial of November 12, 1969. 
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At trial, appellant did not move for a judgment of ac- 
iquittal on the grounds that the Government had failed to 
provide sufficient evidence to prove his guilt.* His failure 
‘to make the motion indicates a waiver of the question of 
‘sufficiency, and should preclude his raising the issue on 
‘appeal. We submit however, that under the applicable 
‘tests,* the Government met its burdens, and provided 
‘enough evidence so that a reasonable person could have 
found guilt beyond a reasonable doubt. Officer Newman 
testified that he observed appellant reach into his coat 
‘pocket and remove a green bottle, which he held in his 
hand immediately prior to entering the scout car, and 
i which was not in his hand thereafter (Tr. III 27-28, 36- 
87). He directed Officer Ramirez to pick up the bottle 
that appellant had dropped (Tr. III 27-29, 36-87, 54-55, 
. 62-63). A reasonable man might well conclude that the 
green plastic bottle which Officer Ramirez then picked up 
from the gutter beside the scout car belonged to the 
appellant. Indeed, on this record no other conclusion 
would be reasonable. 


12 Just before the second trial commenced, appellant’s counsel 
renewed his motion to suppress on the same grounds that had been 
advanced at the prior trial, and upon constitutional grounds (Tr. 
III 4-10). The motion for judgment of acquittal was based upon 
those same issues, and upon the additional issue of whether the 
Government had shown that the heroin had been illegally imported 
(Tr. IIT 90-94). At no time was the question of evidentiary suf- 
ficiency raised. 


33 Crawford v. United States, 126 U.S. App. D.C. 156, 375 F.2d 
832 (1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 392, 
160 F.2d 229, 282, cert. denied, 331 U.S. 887 (1947). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Taomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
C. MaDISON BREWER, 
Assistant United States Attorneys. 
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ARGUMENT 


I 
THE APPELLANT WAS UNDER ARREST AT THE PRECIS 
MOMENT HIS CONTINUED FREEDOM OF MOVEMENT WAS 
RESTRICTED: THE ILLEGALITY OF THAT ARREST 
TAINTED ANY EVIDENCE SUBSEQUENTLY DISCOVERED. 


It is respectfully submitted that the Appellee has en- 


deavored to shift the attention of the Court from those elements 


most vital to the issue at bar to matters, at best, extraneous 


in nature. Arguing in reverse, the Appellee first considers 


the fruit of the illegal arrest, rather than the fact that 


the arrest was tainted. This approach seems improvident in 


light of the Supreme Court's long recognition that the "fruit 


of the poisonous tree"may not he used to support a conviction. 
A search unlawful at its inception is not to be validated by 
what is discovered as a result of the illegal act. Wong Sun v. 
United States, 371 U.S. 471, 484 (1963), See also Byars v. 
United States, 273 U.S. 28 (1927); United States v- DiRe, 

332 U.S. 581, 595 (1948). 

In his analysis of the facts in issue, the Appellee 
conveniently misconstrues the situation so as to remove it from 
one involving a "search". The United States Supreme Court, how- 
ever, in Harris v- United States, 390 U.S. 234 (1968), set forth 
the following: 

"It has long been settled that objects falling 

in the plain view of an officer who has a right 

to be in the position to have that view are subject 

to seizure and may be introduced in evidence." 390 

U.S. at 236. 

Two crucial observations must be made in the present context under 
the above rule. Firstly, as set forth in Appellant's Brief, the 
evidence in question was not plainly visible to the arresting 
officers at all times, since the door to the scout car was ad- 


mittedly obstructing their view during the period between the 


alleged sighting of the bottle and its supposed recovery. The 


second aspect is whether the officers had “a right to be in 
the position to have that view." The Appellant vigorously 
contends that the officers had no reason to call him over to 


| 
the scout car, which act, as set forth previously, amounted to 


an arrest. Such arrest was not based on probable cause (as 


elaborated in the Brief for the Appellant), and, therefore, even 

if the bottle had been in plain view the entire sans. the rule 

in Harris v. United States, Supra, would disqualify the admission 
of the bottle in question as evidence. Under the macancest 

the actions of the police officers were anreasonanie: 

The Appellee next alludes to his own "spate" of cases, 
with which he trifles to view the situation at hand as one in- 
volving a "lawful recovery of abandoned property." In the 
primary case relied upon by the Appellee, Abel v.- oie States, 
362 U.S. 214, 217 (1960), damning ,evidence was found in a waste 
basket in the hotel room of the petitioner, on a visit conducted 


for the specific purpose of gathering evidence of crime. What 


the Appellee ignores is the fact that arrest had occurred prior 
to the discovery of the alleged evidence. The Appellee, in fact, 
undermines his own argument when he states that the abandoning 


of such "damning evidence" prior to a foreseeable confrontation 


with the law would be a situation comparable to the one at bar. 
If Appellant, as stated by the Appellee, was not under arrest 
and was free to move on as he chose, he would most certainly 
have not construed the situation as one requiring the "Jettisoning" 
of any incriminating evidence. At the very least, Appellee 

has admitted that the situation amounted to a restriction of 
the liberty of the Appellant to move freely, which would amount 
to an arrest. As set forth above, any evidence uncovered sub- 
sequent to an illegal arrest may not stand. In citing this 
Court's decision of Washington v- United States, 130 U.S. App. 
D.c. 144, 397 F. 2a 705 (1968), the Appellee omitted mention of 


the facts propounded in that case. Washington v. United States, 


supra, av Cea a situation where narcotics officers observed a 


known narcotics addict conversing with other known users; then 
observed the defendant receive money and pass something to another 
member of the group, and then arrested that individual when he 

fled on their approach and dropped an envelope found to contain 
drugs. Ina situation so permeated with the components of probable 
cause for arrest as the one just described, few would deny that 

the recovery of evidence abandoned in that situation would con- 


stitute a legal "search". No analogy may be drawn to the present 


matter. 
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Finally, the Appellee confines his argument to the 
arrest itself. He states that the Appellant was "requested", 
not "ordered", to approach the scout car. In addition to 


presumptuously designating the remarks of the Court below on 


a matter of law as "off-hand", the Appellee calmly proceeds to 


demonstrate his narrow and outdated interpretation of; the term 
"arrest". The officers themselves denied any pspicion as to 
the commission of any particular unlawful act by the Appellant 
(T-129). The grounds for any suspicion at all were questioned 
in detail in the Brief of the Appellant. Dismissed by the 
Appellee was the holding of the United States pooreee Court 

in Henry v. United States, 361 U.S. 98 (1959), which recognized 
that an arrest occurs at the mement when restriction takes 
place without probable cause. 361 U.S. at 103. ae court has 


similarly recognized that an arrest occurs when the liberty to 


move on is restricted. Long v- Ansell, 63 App. D.c.'68, 69 F. 

2a 386 (1934). That the Appellant was under arrest at the moment 
he was restricted was recognized by the Court below (60,61) 3 the 
Court there also noted the demonstrable lack of probable cause 
sufficient to arrest (T-132, 133, 2C1, 202). Appellee's state- 
ment that the Appellant "could have refused to halt and declined 
to talk", was erroneous and contrary to the opinion of the Court 


in the first instance below. 


ARGUMENT 
II 

THE TRIAL COURT ERRED IN LIMITING CROSS-EXAMINATION 

BY THE APPELLANT, ON THE PRETEXT THAT SUFFICIENT 

GROUNDS FOR TiE JURY TO JUDGE THE CREDIBILITY OF 

WITNESSES WOULD BE PROVIDED NONETHELESS. 

The Court below ordered that the testimony elicited be 
limited to the "immediate circumstances of Appellant's arrest -- 
about how Appellant had been requested to come over to the scout 
car." No testimony regarding the period of some thirty minutes 


prior to the stopping of Appellant was allowed to be elicited. 


Counsel for the Appellant properly objected to this restriction 


of his cross-examination (r-11-45) -2/ Such restriction was, in 


fact, most prejudicial to the interest of the Appellant in this 
matter. 

The general rule in the federal courts is that cross-— 
examination must be limited to matters inguired about on direct 
examination. See Phil. & Trenton R. Co. v. Stimpson, 14 Pet. 448, 
461, 10 L. Ed. 535 (1840). The most well-regarded authorities in 


the field of evidence have recognized certain modifications 


—————_ 


1- 
Vy. II -- Retrial held on November 12, 1969. 


this rule: 


"(T)he rule limiting the inquiry to the 
general facts which have been stated in the direct 
examination must not be so construed as to defeat 
the real objects of the cross-examination. One 
of these objects is to elicit the whole truth of 
transactions which are only partly explained in 
the direct examination." 4 Jones on Evidence, 

Sth Ed., Ch. XXII, Sec. 909, p. 1703-1704 (1958) . 


Jones has further stated that: 


"Where a general subject has been entered 
upon in the examination in chief, the cross- 
examining counsel may ask any relevant question 
on the general subject; he is not bound to follow 
the line of examination pursued by the adverse 
party." 4 Jones on Evidence, at p. 1701; See also, 
Wills v. Russell, 100 U.S. 621. 


It is clearly erroneous to exclude cross-examination 


upon subjects which have been included in the examination in 
chief. See Eames v. Kaiser, 142 U.S. 488 (1892). Furthermore, 
cross-examination may properly embrace any matter germane to 
the direct examination, qualifying or destroying it, or tending 
to develop facts which may have been improperly suppressed or 
ignored by the adverse party. 98 cJS, Witnesses, axe. 378, 

p. 135, In fact, Corpus duris Secondum has gone so far as to 
state that: 


"(A) witness may be cross-examined not only 
as to his testimony in chief, but also as to all 
matters within his knowledge, pertinent or material 
to the controversy." 98 CJS, Witnesses, Sec. 378, 
at p. 135. 


Contrary to the mistaken claims of the Appellee, the subject 
matter in question was, in fact, elicited on direct examination 
on at least two separate occasions, that is, as regards “what 
the circumstances were surrounding that arrest." (T. II-26, 51). 


Further indication that the desired cross-examination was erron- 


eously prohibited on retrial is provided by the fact that the 


Court at the first trial saw fit to allow such examination. 
The veracity of a witness is to be tested by cross- 
examination, and the credibility of witnesses by a properly 
instructed jury. Hoffa v. United States, 385 U.S. 293 (1966) . 
The renowned McCormick has spoken on this aspect of cross— 
examination: 
“one of the main functions of cross-examination 
is to afford an opportunity to elicit answers which 
will impeach the veracity, capacity to observe, im- 
partiality and consistency of the witness." McCormick, 
Handbook of the Law of Evidence, Ch. 4, Sec. 22, p. 45 
(1954). c 
He continues: 
"(c) ross-examination to impeach is not, in 
general, Limited to matters brought out in the 
direct examination." McCormick, Handbook of the 
Law of Evidence, at P.- 45-46. 


That Counsel for the Appellant intended to use his cross~ 


examination in this regard was clearly expressed at the time when 


the Court below precluded such cross-examination (T. | II-43, 46) . 


Blatantly conflicting testimony, which the Appellee dismisses 

as "microscopic", cast doubts of a most serious nature upon 

the veracity and credibility of the Government's primary witnesses, 
the arresting officers. These instances are cited throughout 

the Brief for the Appellant. 

It is respectfully submitted that what occurred in the 
learned Court below cannot be construed as other than a mis- 
taken abuse of discretion. The Court's expectation that the 
credibility of the witnesses would be testable in "other ways" 
was not adequately met. What in fact occurred was the preven- 
tion of testimony vital to a fair judgment by the jury as to 
the believability of the Government's primary witnesses. That 
the first trial resulted in a "hung jury," where the jury was 
allowed to hear this testimony, is illustrative of the gravamen 
of Appellant's contention. The situation at hand was well summed 
up in the case of District of Columbia v. Clawans 300 U.S. 617 
(1936) : 

"(T)he prevention, throughout the ear of 
a criminal case, of all inquiry in fields where 
cross-examination is appropriate, and particularly 
in circumstances where the excluded questions have 
a bearing on credibility...passes the proper limits 


of discretion and is prejudicial error." 300 U.S. 
at 632. 


— On 


ARGUMENT 
III 
THE TRIAL COURT ERRED IN FAILING TO ENTER A 
JUDGMENT OF ACQUITTAL PURSUANT TO RULE 2S 
OF THE FEDERAL RULES OF CRIMINAL PROCEDURE. 
Rule 29, Federal Rules of Criminal Procedure, includes 
the following provision: 


"The court on motion of a defendant or of 
its own motion shall order the entry of judgment 
of acquittal of one or more offenses charged in 


the indictment or information after the evidence 

on either side is closed if the evidence is in- 

sufficient to sustain a conviction of such offense 

or offenses." (Emphasis added). 
The instances cited in the Brief for the Appellant are sufficient 
to demonstrate that the Government failed to prove that the 
bottle of narcotics was ever in the possession of the Appellant. 
Under Rule 29, the argument of insufficient evidence is implied 
in the Appellant's Motion for Judgment of Acquittal. 

Contrary to the contention of the Appellee, the 


Appellant did not fail to recognize the insufficiency of the 


Government's case. The Court was placed on notice of the in- 


sufficiency of ‘the evidence in Appellant's arguments for his 


Motion to Dismiss and Motion to Suppress, incorporated in 
Counsel's Motion for Judgment of Acquittal. There was, there- 


fore, no waiver. A careful reading of Rule 29 indicates that 
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the Court below had a duty, even if no motion were made by 


Appellant, to enter a judgment of acquittal if the evidence was 


insufficient to sustain a conviction. The evidence offered 


by the Appellee did not provide sufficient grounds for a 


reasonable person to find guilt beyond a reasonable doubt. 


As noted by the Supreme Court in American Tobacco Co. v- United 
States, 328 U.S. 781, 787 n. 4 (1946), in citing Mortensen v- 
United States, 322 U.S. 369, 374 (1944) : 
"The verdict in a criminal case is sustained 
only when there is ‘relevant evidence from which 
the jury could properly find or infer, beyond a 
reasonable doubt,' that the accused is guilty." 


The error below occurred in allowing the jury to consider the 


case at bar in light of the insufficiency of evidence propounded. 
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CONCLUS ION 


For the foregoing reasons, and such reasons that were 


advanced in the Appellant's Brief and may be advanced in oral 


argument, Appellant prays this Court to reverse the conviction 


and sentence imposed by the lower Court with directions to enter 
a judgment of acquittal and/or remand this matter for a new trial. 
Respectfully submitted, 
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